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2 The Publiſher's 
ADVERTISEMENT. 


The following Piece was ſent me by 
ſome unknowa Friend, accompa- 
nied with this Letter, 


To Captain P. A——-. 


7 
7 7 AD your preſent Circumſtances been of 
Four own Procurement, I ſhould have 
5271 & been at a Loſs how to have imparted to 
9 0 u ihe Purpoſe for which ] ſend you the 
Incloſed; but as your (ondition of Life is 
ſolely owing to the common /iciſſitude of humane Af 
fairs, to which we are all jubjzt: And as no Shame 
ought to attend faultleſs Poverty, I am at Freedom to 
tell you frankly, tha: 1 wrote the Incloſed to bring you 
a Penny : What I could not ſo well do in any tolerable 
Meaſure with my Purſe, I was reſolved to tiy if I 
F *\& 1 | could 


[4] 
could accompliſh with my Pen, Whoever does not 
know, that a Change of Times only has occafioned your 
Change of Fortune, may eaſily read it in your Sobrie- 
iy, and in that Economy whereby you manage the ſmall 
Bounty of your Friends ſo well, as to make Shift ſtill 
to appear like a Gentleman And I dare ſay, that 
whoever conſiders your ſelf in that Light, in purchaſ-. 
ing your Pamphlet, will never conſiaer the Value of it. 

Yours, Oc. 


I was very much ſurprized with the Compliment, 
being the firſt of the Kind I had ever received; and 
being but a very bad. Judge my ſelf of ſuch perfor- 
mances, I ſhew'd it to a Friend, to {ce whether it 
might be publiſhed: without Offence to any Body, 
who aſſured me, that there is Nothing in it, but 
what is the Duty of every Man to publiſh, He 
ſays indeed, there is one ſharp ae but 
then it is given on Account of a Piece of publick Miſs 
behaviour, which every Body, has heard of; and it 
is ſpoke with that Decency and Gravity, wherewith 

a good Father on the like Occaſion would have rebu- 
ked his only Son. If then, courteous Reader, it 
ſhall pleaſe thee, the Praiſe, for ought I can ſee, is to 
be no Body's, and the Profit mine. This I ſhall an- 
ſwer for, that it hath received neither Addition, 
Norrection nor Amendment from 
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Owards the End of November, it was generally 
talk'd about Town, That Mr. H-— , was to 
ſucceed the. Lord F who had reſign'd 

his Seat on the Bench; ſome were readily 
enough diſpoſed to believe it, .but others, for a great many 
Reaſons, ſeemingly very good, were moſt unwilling to 
go into it. They could never allow themſelves to think 


That ——— But ſo it happened, the Gentleman was 


preſented to the Bench; and how far they reaſon'd well, 
who judged wrong, would now be a fruitleſs Enquiry, 
and lead me into an Argument, that would perhaps re- 
quire to be managed with greater Care and Delicacy, than 
I. am willing at preſent to beſtow upon it. 
But in a Caſe, wherein. not only the Juſtice of the 
ſupreme Court of our Nation, but the Rea ſonableneſs and 
Diſcretion of the Proceedings of fo conſiderable a Part of 
the College of Juſtice hath bee ncalled in Queſtion ; it 
ſeems ſtrange, That no Body has obliged the World with. 
a. State of the Caſe, and the Proceedings upon it. 
For altho? the Number of thoſe who find Fault be not 


conſiderable, tho? few, even blame, and very few, thank 
| GOD- 
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GOD, truly and ſincerely complain; yet, leaſt the affeQ- 


ed Cenſures of ſome, and the ſtrenuous Endeavours of 
others to accompliſh a Promotion, in which perhaps they 
propoſe to find their Account, may have miſled ſome 
People, who have not the Opportunities of being better 
informed into an Opinion, That a Matter fo heartily e- 
ſpouſed cannot well be without ſome Reaſon. It would 


therefore ſeem a proper Subject for ſome ingenyous Pen, 


to diſplay in publick View the Reaſons of the Faculty of 
Advocates, and principal Clerks Application, and the 
Judgment of the Lords of Seſſion thereupon, with the 
Arguments which have been made Uſe of on both Sides; 


That every one, from ſo remarkable an Inſtance 


of the Juſtice and Steadineſs of the Bench, may not 
only have the Satisfaction to reflect, how fafely their civil 
Intereſts are lodged in the Hands of that honourable 


Court; but alſo have the Pleaſure to give the Judges as 


well as the Judgment it ſelf the due Praiſe. | 

I am very ſenſible, I am my ſelf very unequal to a Pro- 
vince of that Kind ; bur yet, Thanks to my happy Memory, 
I can give the World a very tolerable Account of a Dialogue 
T overheard ia the Coftce- Houſe, between Mr. NVeater a 
Country Gentleman, and my two old Acquaintances Pro 
and Con. wherein that Subject ſeem'd to be fully dif- 
cuſs'd, and ſince no Letter, no Eſſay, no Caſe, nor any 
other Performance of chat Sort, 1s likely to appcar, per- 
haps the World may think this well enough, which from 
all Men who judge well, and conſequently from the 
Publick, being a ſuperlative Commendation, will to me 
be an abundant Rew | 
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DIALOGUE, 


Newt, I Am heartily glad to ſee you Genticmen, you 

are the two Men of the World I wanted moſt; 

I am juſt come from the Country where we 

are extremely alarm'd under an Apprehenſion, that the 
1.— of $ .are to be demoliſhed, 

Con. Why, truly Sir, *tis no Wonder you are ſomewhat 

alarm'd in the Country, for we have been fo in the 

Town. An imaginary Danger is enough to alarm, when 


the Safety of the only Thing left us, comes to be the leaſt 


in Queſtion. 
Neut. Pray Gentlemen, What is the Matter? 
Pro. If you want firſt to ſee the worſt Side of it, Mr. 


Con. is the Man of the World that's fitteſt for your Pur- 


poſe ; he will ſhew it you to the beſt Diſadvantage. 


Con. A Curſe on thy Complaiſance, which can accom» 


modate it ſelf ro every Thing; ſurely of the Two, Mr. 
Neater, J have the beſt Chance to be moſt frequently in 


the Right, becauſe Mankind are molt oſten in the Wrong: 


And if I han't hit it at this Time with a Witness, I 
ſhall leave you to judge. 

Neut. Tn ſtating a Caſe, Gentlemen, I believe neither 
of you will be ſuſpeQted, when the other is at Hand; and 
when you come to the Argument, it will be a great Plea- 


{ure to hear you both. 


Con. Why truly, the Caſe receives very different States, 
one without Doors, and another within; but I ſhall en- 
ter upon the laſt only, as being molt ſuitable ro your Juſ- 
tice and Gravity, You have heard of Mr. P. H. 3 

oubt, 


. —— — OO 


T0. 
Doubt, that Gentleman enter'd Advocate upon the 

of away in the Year / 7/3 the firſt Appea- 
rance he made at the Bar, was in the Caſe of the Credi- 
tors of K——, as I remember: 


But I ſhall not enter into a Detail of his Services at the 
Bar, but give you the Account of them, which he himſelf 
offers. Here Mr. Con. reads the Condeſcendence that was 
given in by Mr. H. to the'C—— rt. | 
By the 19th Article of the Union, It is enacted, That 
hereafter, none ſhall be named by Her Majeſty, or her Royal 
Sacceſſors,to be ordinary Lords of Seſſion ; But ſuch, who have 
ſerved in the College of Juſtice as Advocates, or principal 
Clerks of Seſſion, for the Space of five Tears, &c. 

His Majeſty by his Royal Letter names Mr, H. to be 
an ordinary Lord of Seſſion; ſo the Queſtion comes, Whe- 
ther he is qualified to fit on the Bench, in the Terms of 
the ſaid 19th Article of the Union. I believe Mr. Pro will 
admit this to be a fair State of the Queſtion. $71 
Pro. I do. oo | | 

Con. Now Sir, I hold, that the Gentleman is not qua- 
lified in the Terms ofthe ſaid Law to fit on that Bench, 
becauſe he has not ſerved five Years as an Advocate in the 
College of Juſtice ; and that the Gentlemen of the Faculty 
could do Nothing that was more for the Intereſt, Honour, 
and Reputation of their Society, than to make ſuch an Appli- 
cation, as they did to the Lords of Seſſion, to prevent the 
Incroachment that ſo nearly threatned them. 

Pro. Admitting an Application from the Faculty had 
been neceſſary, I can never agree, that it was either decent 
or reſpectful to his Majeſty and the Lords, to reſolve to 
make their Application at that Time, and before it was 
made known that his Majeſty had ſent any ſuch Letter, It 


2 p- 


culty had a particular 2 in that Clauſe of the Ar. 
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appeared an odd N to take a Thing ſor granted, 
which imply'd on the Part of his Majeſty the leaſt En- 


croachment on any of his Subjects. 


Con. You know Mr. Neuter the common Practice of 
Caveats in England upon Emergencies of this Sort. The 


| King is too wile not to be ſenſible, that he may happen on 


many Occafions to be miſled by his Miniſters, either thro? 
Miſtake or Deſign, and as there may be therefore fre- 
quent Need of Caveats, he is above exacting ſo trifling a 
Courteſy from his Subjects, when the Right of the meaneſt 
of them is inthe leaſt Danger. Pray, Come Mr. Pro to the 
Point. | 

Pro But then Sir give me leave to ſay, That the Fa- 
culty have no Privilege ariſing from that Article of the U- 
nion, fo as to entitle them in particular to take any Pre. 
cautions againſt the admitting of this Gentleman to the 
Bench, if any Thing like a Right may be thought to riſe 
out of this Limitation of the Prerogative, it mutt be un- 
derſtood to be in Favour of the Subject in general, and not 
of any particular Body or Society whatſoever: So that! 
can by no Means think it was incumbent upon the Faculty, 
to take any Notice of this in the Manner they have done. 

Con. Nothing is more certain, than that it has been 
always underitood, that this Law had given the Faculty a 


very valuable Preſent, I ſhall not offend, you to give it a 


Name, that you do not think Propriety will allow it to car. 


ry, let it be neither Right, Intereſt nor Privilege; yet 


ſure it is ſomewhat that is manifeſtly the Intereſt of the 
Faculty to have preſerved to them, and why? ont fo juſt an 
Occaſion they might not uſe all proper and reſpectful Me- 
thods, for its Preſervation ſeems to me very inconceivable, 
T believe it never was before made a Queſtion, but the Fa. 
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ticle; and as without doubt, the general Good propoſed 
thereby was chieſly in the Eye of the Legiſlators, by pro- 
viding that the Bench ſhould be fill'd with Judges, know- 
ing in the Law, and by making that Proviſion of the Law, 


an Incitementthe Youth to follow the Study and Practice 


of the Law, laying before them the fair Hope of a Seat on 
thatBench, which was to be ſupplied only out of the Society 
of which they were to become Members : - So the general 
Good being thus provided, for in a Manner that eſtabliſhed, 
and fixed the Proſpect ofa Reward to theſe who ſhould 
make it their Buſineſs to be qualified in the Terms of the 
Law, excluſive of all others who are not ſo qualified. Will 
any Man deny, that the qualified have a Right to ſay, 
That the unqualified are not to be allowed to carry off the 
3 which the Law has made due only to their La- 
ours. 


Neut, Tam of Mr. Cons Opinion for admitting ; the 


| Gentleman is not qualified in the Terms of the Law, the 
Faculty were unqueſtionably well entitled to make the 


Objection. But pray Mr. Pro, laying aſide this prelimina- 


ry Conteſt, Whether do you think the Gentleman quali- 


fied in the Terms of the Law for a Seat on the Bench. 
Pro I do think he is, For it is more than five Years 
ſince that Gentleman was called to the Bar, and the Law 
does not require a local Attendance; for had that been in- 
tended inſtead of ſerving five Tears as an Advocate in the Col. 
lege of Juſtice, the Law would have required, that the Ad- 


vocate ſhould have attended at the Bar for the Space of five 


Tears And as a local Attendance in vacation Time was ne- 
ver {ſuppoſed to have been meant; If the Law therefore 
had required local Attendance, it would have expreſs'd 
the Time of Attendance by the Number of Seſſions, and 
not by the Number of Years. I do therefore think-the 
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Law required not Attendance ; ſed ſtatuit ſuper præſumpto, 
that proper Qualifications might and would be acquired, 
while a Man was five Years of that learned Body. 

Con. It is a hard Matter, that a plain Expreſſion can- 
not he allowed to bear in a Law the ſame plain Meaning, 
that it carries in every other Matter, and on every Occaſi- 
on, where it chances to be made Uſe of. If you wam ed a 
Clerk that was a Notar, and I ſhould tell you, that T 
knew of rwo young Lads, and that the one entred a Not- 
tar ſeven Years ago, and ſoon entred to} Gentleman's Ser- 
vice, and writ Letters for him ſometimes, and now and 
then s occaſion offer'd in the Neighbourhood, was permit- 
ted by his Maſter to give an Infeftment. That the other 
Was admitted Notar five Years ago, and had ſerv'd ever 
ſince in the Way of his Profeſſion in and about Town: TI 
dare ſay, in that Caſe, You would be at no Loſs to under- 
ſtand, which of the Two I meant moſt to recommend to 
you for the more ſufficient Clerk and Notar. Reaſon and 
good Senſe is the fame in ſmall Matters, as is it is\ in great, 
and in both is expreſſed by the fame Words. There is no 
Man living can pretend to ſay, that he is as likely to make 
a good Judge, who has barely” ſtudied the Rules cf Law, 
as he, who, with like Study of the Law, has alſo ſor five 
Years, either praQiſed the Application of theſe Rules him- 
felf, or hath been a cloſe Obſe ver of that Practice in others. 
If the 19th Article had heen intended to require no further 
Qualification, but what the bare Study of the Law might 

roduce, no more would have been expreſo'd, but the being 
aamitted Advocate; for what End did the Law then require, 
that he ſhould be five Years an Advocate? For no other 
End ſore, but to ſhow that ſomcthing was probably to 
be acquired in five Years, which the Advocate at his Ad- 
miſſion was not preſum'd to be poſſcſs'd of. And __ 
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that is the word Serve makes ſufficiently manifeſt, The 


_ Admiſſion into the learned Body, and continuing for five 


Years, with the bare Name of an Advocate, without be- 
ing in the Exerciſe or Obſervation of theſe Matters, where- 
in the Members of that learned Body are daily converſant, 
could never be prefumed ro operate any Thing, but at- 
tending the Buſineſs of their Profeffion, tho* their Practice 
was inconſiderable, might well be preſumed to work a 
Qualification, which without either Practice or Obſervati- 
on was not to be attained, and there indeed, it may 


ba ſaid with ſome Reaſon, That Lex ſtatuit ſuper preſumpto, 
becauſe it was reaſonable to expect ſomething from the Ob- 


ſervation of other Mens Practice, during a Courſe of 
five Years. I am far from thinking, that the Meaſure 
of a Man's Practice at the Bar is in this Queſtion to be 
conſidered, as the Meaſure of his. Service as Advocate, 
which would” render indeed the Law inexplicable ; but 
becauſe theſe Words of the Law, have ſerved five Years 
45. an Advocate, will not ſuffer an Explanation, that would 
perplex and make the Application of them impracticable; 
that therefore they muſt be underſtood to ſignify nothing 
at all, would be a very ſtringe Couſequence : It is be- 
c.uſe they muſt be allowed to have ſome Meaning, and 
becauſe they will not admit of one that renders them 
uſeleſs and inſignificant, that they demand to be under- 
ſtood ſo as to import ſomething practicable and uſeful ; 
and accordingly the plain. and natural Meaning of the 
Clauſe, is in other Words, That none ſhall be admitted to 
be ordinary Lords of Seſſion, but ſuch, who for the Space of 
five Tears have attended the Buſineſs of their Profeſſion as. an 
Advocate, at thoſe Times, and in that Place, where every Bo. 
ay who minds to be imployed as an Advocate, muſt neceſ[ar- 
ty attend ; and who they are who do ſo attend, * be 
Down. 


1 


| known with as much Eaſe and Certainty, as are they 


who never mean to be accounted Practitioners in that 
Employment, till the Pretence to it may be made Uſe of 
to ſerve as a Step whereby to riſe to a better one. 

Pro, But there's one Thing you have forgot, you'll re- 
member I ſaid, That ſince it was agreed by all, that At- 
tendance in Vacation-time was not required; therefore, 
if Attendance had been at all requiſite, the Time of At- 
tendance would have been expreis'd in the Law, by the 
Number of Seſſions, and not by the Number of Years. 
Con. It is a ſtrange Thing, that you will needs have 
Laws to ſpeak in a different Language, in Order to be un- 
derſtood, than what common Senſe for that End teaches. 
all Men to do naturally. You was, as I remember, ad- 
mitted Advocate in the 1700. If in any other Argument 
than this you had been ask'd, How long you had pra- 
ctis'd at the Bar, what would you have anſwered ? _- 

Neat, One and Twenty Years moſt certainly, and 
yet he has been every Vacation in the Country to my 
Knowledge. 

Pro. Well, in Faith Con. that's a fair Hit, F own it; I 
hope I ſhall have Repriſals before we have done: But 
pray? How do you explain the Word ſerve with Reſpect 


to the Writers to the Signet, who have nothing to do with 


any Attendance in the Seſſion- houſe: How 15 it poſſible 
in your critical Way to determine, Whether or not a Wri- 
ter to. the Signet hath ſerved Ten Years, as the Law re- 
quires, -as a Writer to the Signet. | 
Con. By a very plain Mark, their Attendance on the 
Buſineſs of their Imployment in that Place, and during 
theſe Seaſons, wherein every Writer to the Signet, who 
either has Buſineſs, or intends to get into it, does attend 


where 


3 WE... 
where the Signet is kept, and when it is made moſt Uſe 
of, you need not be intorm'd. 


Pro But to return to the /erving as Advocates, the Law 


does not require that they ſhall ſerve in a certain Place, 
but in the College of Juſtice. 1 hope you will not pre» 
tend to ſay, the College ot Juſtice is a Place, or that a 
philoſophick or Eccleſiaſtick Body is a Place; ſo that by 
ſerving in the College of Juſtice, can never be meant ſerving 
in a particular Place. Therefore, ferving as an Advocate 
in the College of Juſtice for the Space of five Years, is 
plainly the being one of that Body called the College of 
Juice, for that Space, under the Character of Advocate, 
in Diſt inction from the other Characters of which that Bo- 
dy is made up; and diſcharging from Time to Time the 
Functions of an Advocate, as Occaſions offer. 

Con. Your Premiſſes are as plain as a Pike. ſtaff, moſt 
certainly true, and if you will, ſelf Evident, but your 
Concluſions are molt inconſequential. The College of juſ- 
tice is not a Place, true: But the College-of Juſtice reſts 
in a Place, and every Body that ſerves in the College of 
Juſtice, muſt attend in that Place, where the Buſineſs of 
the College of Juſtice is diſpatched. 
But I ſay further, That as all Affairs that come before the 
Judges of the College of Juſtice are expedited in a certain 
Place, and as there is in that Place a Bar,where all Cauſes 
that come before theſe Judges are pled; So I do affirm, 
That none can be ſaid to ſerve as Advocates in the College 
of Juſtice, but ſuch who attend at that Bar: And as the 
Advocates are not in Uſe to plead Cauſes before inferiour 
Courts, I cannot imagine where it is you mean, that an 
Advocate may ſo often diſcharge the Functions of an Ad- 


vocate. He may any where act as a Lawyer, by giving 


Advice in Points of Law that are propoſed to him. But 
- | to 
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15 
to act as an Advocate, I think a he muſt be at 
the Bar. Now give me Leave to tell you, That I made 
a Conceſſion I need not have done, for I allowed that the 
College of Juſtice was not a Place, and yet 1 think it might 
be as well affirmed of the College of Juſtice as of the Col: 
lege of Edinburgh; every Body knows that the College of 
Edinburgh 1s a Place and a philoſophick Body into the 
Bargain. 

Pro Have you taken Notice of that Clauſe in the A& 
for ſettling and eſtabliſhing a Court of Exchequer in Score. 
land, whereby it is enacted, That the Barons of Exchequer 
are to be made of ſuch as have been, are or ſhall be Serjeants 
at Law, or Barriſters of Law of five Tears, ſtanding in ſome of 


the four Inns of Court is England, or elſe of ſach Perſons as 


ſhall have been, are or ſhall be Advocates in the College of 
Juſtice in Scotland for five Tears: I preſume you will not 


lay it was intended the Qualifications of ſuch of the Bar- 


ons of Exchequer as were to be made out of the Lawyers 


in Scotland, were to be different from theſe requiſite to 
entitle the Advocates to be ordinary Lords of Seſſion. It 
is well known they were intended to be put on the ſame 
Footing, and yet you ſee, this Clauſe requires no Attend- 
ance, no S-ryice, but only that they be five Years ſtanding, 

Con. I ſhall admit theſe Lawyers who may have had 
the Charge of penning this At, meant that it ſhould re- 
quire the ſame Qualifications of Advocates that were to 
be made Barons ot the Exchequer, that by the 19th Article 


was required of them to be Lords of Seſſion. But what 


can you infer from thence in the preſent Queſtion further 
than they intended it; It will not follow, nor is it a ne- 
ceſſary Conſequence that they rightly executed that In- 
tention, nor can it be granted, becauſe the laſt Act de. 
mands plainly a leſſer Qualification, that the firſt which 

5 demands. 


demands a greater one, muſt be brought down to the 
Level, becauſe the laſt was meant to be made like ir, but 
fell ſhort. It would be much more reaſonable I think to 


explain the Copy, ſo as to be like the Original, than to re. 


duce the Original to the Standard of the Copy. The 
Gentleman himſelf taking it for granted in the Beginning 
of this Conteſt, that to ſerve as an Advocate in the Col- 
lege of Juſtice could not be otherwiſe underſtood than as I 


have explained it, gave in a Condeſcendence of his Services, 


as a Proof of his having ſerved in the Terms of the Lay : 
Strange Force of Truth! 

Pro. You are a very obſtinate Fellow, there's no con- 
vincing you; I am afraid you've felt the Weight of a 
Decree of the Commiſſioners, and that there lies the Origo 


Mali. 
Con. There is no doubt People are animated ſometimes 


from collateral Conſiderations, that neither Juſtice nor 
| — will permit to enter into the Argument. Vou 


ill remember, Mr. Neater, in the Begining of this Dif: 
pute I mentioned the State of the Caſe without Doors; 
and now Mr. Pro. would cunningly lead me into it by a 
Latine Pharſe which he knows I like, becauſe it is ſo aptly 
explained by a Scots one, the Mother of Miſchief. But 1 
muſt tell him, That the Father of Miſchief is more wick- 
ed and pernicious than the Mother of it; for the poor 
Mother muſt needs bring forth what is begot : But now, 
ſweet Sir, don't fancy I am to be your Dope, I ſee your 
Drift perfectly well, and that now you are exhauſted, you 
want I ſhould loſe my ſelf in perſonal Reflections, and 
forget the Pleaſure of a Triumph. Tam not of the Gen- 
tleman's Acquaintance, and whatever People may take 


the Freedom to ſay of him, I ſhould be in the wrong to 


join with them, ſince none of theſe Things conſiſt with 
y 
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my Knowledge, to publiſh the exceptionable Part of 
a Man's private Character, Whether it conſiſts of 
ungarded Exprefſions, or raſh Actions that have fallen un- 
der the Obſervation only of a few, would be in ſome Sort 
an Offence in me, like what I am ready to cenſure in him. 
But what he has been at no Pains to conceal, he muſt al- 
low, may very juſty be remembred; and therefore I may 
be allowed to ſay, without Offence, that he is unhappy in 
being ſubject to the general Diſpleaſure of his Country, 
which hath been extremely diſatisfied with that Part of 
his ConduQ, which fell under the Obſervation of every 

Body, wherein he us'd unbecoming Freedoms with that 

learned and venerable Body into which he ſeeks now to be 

admitted. | 

As it would be a very odd Thing, if a particular Per- 

ſon, ſo obnoxious to the general Diſpleaſure of his Nation, 

ſhould not ſometime in his Life happen to feel the Weight 

of it; It ſeems as ſtrange to ſee ſome People gravely copy 

a Countenance, and pretend to be ſurpriſed ; that a Law 
which commodiouſly might have received a tolerable In- 

terpretation in Favour of ſuch a Perſon, ſhould be fo 


keenly made uſe of in its plain native Meaniog againſt him, 


where the Wonder lies, is hard to find out, for as nothing 
is more frequent, ſo nothing is juſter than to apply the 
Law wherever it ſtrikes, and eſpecially where it may 
pinch a Man that has ſo wantonly deſpiſed the good Opi- 
nion of his Country, which it is every Man's Duty by all 
juſt Methods to cultivate and improve. . 

Neat. What you have ſaid is very juſt, and therefere 
laying aſide all perſonal Conſiderations, in which I could 
eaſily fee Mr. Pro deſign'd fly ly to have loſt you, when 
I perceived he had little to ſay upon the Merits. Let 
me ask you, What have the Judges done in this Mat- 


ter ? 
C Pro, 


1 . 

Pro. The Caſe and the Object ion being laid before them 
by the Faculty, and the Candidate for the Gown having 
preſented a Memorial, containing a particular Deſcription 
of his Services at the Bar. They found, that the Services 
he pled upon, did not amount to che Qualification re- 
uired by the 19th Article of the Union; and they repre- 
ented to His Majeſty the Reaſon of their Opinion in a 
Letter of the 29th of December. 

Neater. And what followed upon that Letter. 

Pro. On the 23d of January, His Majeſty's A———e 
ſet forth in a Repreſentation to the Lords, That by His 
Majeſty's Order of the 16:4, he is commanded to inſiſt 
on the Prerogative of the Crown, for ſupporting Mr. 
H———'s Right, becauſe the Reaſon whereby Mr. H— 


——was found not legally qualify'd by their Judgment, 


is not ſubject to the Determination of their Court; and 


that the calling in Queſtion His Majeſty's Nomination, is 


not conſiſtent with the Regard that is due to the Judg- 
ment, Power, and Authority of the Crown: And at 


the ſame Time there was a Petition offer'd tor Mr. Ha— 


—— reclaiming againſt the Lords Judgment, upon the 
Merits.of the Cauſe which we have already couch'd at in 
in our Converſation. | | 

Neat. And what did the Lords. upon this new Appli- 
cation? 
Con. The Juriſdiction of the Court as to the Qualificati- 
on which was in Debate, being thus objected to, upon no 
leſs a Ground, than an alledg'd Incroachment on the Pre- 
rogative, the Lords thought it their Duty firſt humbly to 
repreſent to his Majeſty, how their Juriſdiction to judge 
of this Queſtion, was founded in the Law of Scotland, 
before they would proceed to determine it by a judicial 


Deciſion; and till that was done, they were of Opinion, 


they could not give Judgment upon Mr. . — Pe- 
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tition. Upon their coming to this Reſolution, the A——e 
proteſted for Remeid of Law againſt the firſt Inter- 
locutor, and alſo for their not proceeding to try and ad- 
mit Mr. H to be one of the ordinary Lords of 
Seſſion; but for my Part, I cannot well imagine how the 
Lords could do otherways than they did; for if they had 
ſummarly proceeded to give Judgment upon the Point of 


Juriſdiction, when the Prerogative was brought into the 


Argument ; without Doubt it would have been conſtrued 
Want of Duty, and till the Competency of the Court was 
once fixed, they could not proceed to try Mr, Hm——— 
upon the Qualification in the 19th Article. 

Neat. And pray, what is your Opinion of this laſt 
Queſtion, concerning the Juriſdiction of the Court, for I 
am at a Loſs to conceive how the Prerogative is here a- 
ny Ways encroach'd upon. 

Con. The Repreſentation ſays, That the naming of Jud- 
ges is a Matter of publick Policy and Government, inhe- 
rent to the Prerogative ; and that altho* the Law hath 
made a Limitation upon the Prerogative, yet where the 
Law making the Limitation hath not alſo given an ex- 
preſs Power and Authority to the Judges of His Maje- 
ſty's Courts to determine how far the Limitation may 
happen at any Time to be encroached upon, they cannot 
take Cognizance of it, as they may do of a Matter of pri- 
vate Right. | 

Neat. I vow Ido not underſtand that Sort of Reaſo- 
ning; for to what End is the Exerciſe of the Prerogative 
in any particular Cafe limited by Law, if there be left no 
ordinary Method of legal Redreſs with the Judges in ſo- 
vereign Courts, when the Exerciſe thereof ſhall happen to 
go beyond the Limits fix'd by Law. And when it hap- 


pens to be in a Matter touching Government and publick 


Policy, it ought # fortiori to be the rather under the Cog- 
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nizance of the Judges, as being of greater Importance, 
than if it touch'd only private Right. | 

Con. The Repreſentation admits, that the Judges of the 
Court of Seſſion are authorized by the former Laws, to 
judge of the Qualifications required by thofe Laws, of 
ſuch as are preſented to be ordinary Lords of Seffion ; but 
not of that Qualification required by the 19th Article of 
the Union, becauſe the Law gives them no expreſs Au- 
thority to judge thereof, 

Neat. It it is not expreſs'd, common Senſe teaches that 
it mult be implied, as well as the Strain of the former 
Laws requiring Qualifications; and this 19th Article to me 
feems chtefly meant, as an Improvment of the former 
Laws, by fixing a Rule which leaves leſs Latitude to the 
Judges; and in the Obſervation of which, the Qualifica- 
tions required by former Laws in the Senators of the Col- 
lege of Juſtice were moſt likely to be found. 

Con. Moſt certainly; but further, as the Article ſays, 
That zo Advocate ſhall be named, &c. ſo it expreſſes, That 
no Writer to the Signet ſhall be admitted, &c. Shall it then 
be ſaid, that the Lords by this Law are obliged to refuſe 
an unqualify'd Writer, but to admit an unqualifyd Advo- 
cate ? No ſurely, we muft not paum Nonſenſe upon the 
Law, becauſe it will not ſpeak as we would have it. 
Pro. Be ſincere now Con, and tell me, Was it not a- 
greeable enough to thee, to hear Mention made of the 
Prerogative, altho' it was made Uſe of to defeat thee, - 

Con. I was highly delighted I aſſure you, to ſee Mr. 
H—— brought to his laſt Shift, and to fly to the Prero- 
gative for Relief; for ſure J am, he could find it no 
whereelſe, when he went thither to ſeek it: You ſee Mr. 
Pro: the Prerogative is not fo bad a Thing as you fancy, 
when it may ſerve to ſo good alPurpoſe,as to help a Friend 
ina Caſe of Extremity. | 1 
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Pro. I remember there was a certain old Cavalier and 
Ante Revolutioner, that in ſome Cauſe of his, being ſadly put 
to it, and at a dead Liſt came at laſt to plead on the 


Claim of Right: Of all Men in che World, ſaid the Judge, 


You are the laſt that ought to claim any Benefit by that 
Law, And Jam ſurpriſed, how you have the Aſſurance 
to found upon it: Ah! my Lord, quoth he, when a Man 
is juſt drowning, he will graſp at the leaſt Shrub he can 
get hold of. 

Con. Well, well, good Sir, ſince you are for a Joke, 
you'll take as well as give, I hope; The Prerogative was 
once a good ſturdy Tree, but they ſay, you have made a 
Shrub of it witha Witneſs: However, if you hold on ar 
this Rate; and if it be ſo happy as to be uſeful to you on 
Occaſion; you will, no doubt, cheriſh it, and then T 
hope it may grow and flouriſh in your Hands. 

Neat, I took Notice, when you was ſpeaking of the 
A 's Repreſentation, in Behalf of the Crown, that 
you ſaid ſomething, as if it had ſet forth, that the Lords 
refuſing to admit Mr. H. . was calling in Queſtion 
His Majeſty's Nomination, and not conſiſtent with the Re- 
gard that is due to the Judgement, Power and Authority 


of the Crown ; which, to my Uptaking, looks, as if it had 


been intended to overawe them, at leaſt it was not quite 


ſo reſpectful a Way of ſpeaking, as ought to be obſerved 


towards ſupreme Judges upon their Bench: For conſi- 
dering, that they had actually called in Queſtion ' His Ma- 
jeſty's Nomination; it was charging them down-right with 
want of a Regard to that, which of all Things earthly,they 
ought to have the greateſt Regard for, and certainly no- 
thing but that Regard, which they are thus ſuppoſed to 
be without, has hindered them from taking Notice of it. 
Con The Expreſſion indeed is ſomewhat unguarded, 
but there is nothing in that; you muſt have ſome Allow- 
ances 
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ances to give a K——s A e, when he comes upon the 
Prerogative; But to be ſerious, let us leave the Expreſſion 
and come to the Thought, I am of Opinion with great Sub- 
miſſion, that the Prerogative can never be concerned in this 
Queſtion. The preſent Government is founded upon Prin- 
ciples that makes the Prerogative of the Crown, with Re- 
gard to Juriſdiction, and the JurifdiQtion of every one of his 
Majeſty's Courts, one and the ſame Thing; fo that the Pre- 
rogative,and the Judgments in Courts of Juſtice are by Law 
made his Majeſty's Judgments: And this is no new Inven- 
tion, as Mr. Pro will tell you, for it is declared by the 
68 Act Parl. 5th, Ja. 5th. That the legal Juriſdiction ex- 
erciſed by his Majeſty's Court of Seſſion is the Exerciſe of 
his Majeſty's Authority : There is indeed the 18th 44 
of the 34 Parl. of & Cha. 2d, which declares, That as all 
Juriſdiction reſides originally in his Majeſty, Therefore, 
tho bis Majeſty and Royal Predeceſſors have beſtowed Offices 
and Juriſdictions upon well deſerving Subjects, yet they are 
not privative of his Hariſdickios, and he may take Cognixance 
and Deciſion of any Caſe or Cauſe when he pleaſes. Tn thoſe 
Days, *tis plain, the Prerogative and the Juriſdiction of 
the Court of Seſſion might happen to Claſh; but now it 
is otherways, for that Act is firſt declared a Grievance by 
the 15th Act of the Convention of Eſtates in the Year 
1689, and afterwards is reſcinded by Adt 28th, Seſſ. 24 
Parl. V. and M. So that as his Majeſty's Authorit 
and Prerogative, with Reſpect to Judgment and Jurit- 
diction is by Law lodged and depoſited with the Judges 
in his Majeſty's Courts of Law; it can no more be 
ſaid now with legal Propriety that the Judgment 
of a Court can be an Incroachment on the Preroga- 
tive; or that Judges acting in their judicative Ca- 
pacity, are controuling the King's Pleaſure, or declining to 
give Obedience to his Commands, than it can be ſaid with 
| | com- 
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common Propriety of Speech, that a Man's own Judgment 


is an Incroachment on it ſelf, Our preſent Government 
is founded upon Principles, ſo well fuited to the Safety, 
Proſperity and Happineſs of the whole Body politick; 
and thereby the Prerogative is ſo happily join'd and inter- 
woven with the Juriſdiction of the ſeveral Courts of Ju- 
ſtice, and grafted in them; that, being thus made a Part 
of the Conſtitution it can never be inconſiſtent with the 
Laws of that Conſtitution. Thus it is that the King 
ſpeaks his Mind to his People by his Judges: Thus it is 
that as all Juriſdiction reſides originally in him, he gives 
Judgment to the People by the Mouths of his Judges: 
And thus it is, when he preſents a Man to be try'd, in 
order to ſet him on the Bench, That the Judgment of the 
Bench, finding him not qualify*d, is as much a Deed of the 


King, as the Preſentation of him was. 


Neat. Now, Gentlemen, you have fatisfied my Curio- 
fity ſo completly, that I have only one Queſtion to ask 
you Mr. Con, for Pm afraid Pro may be partial in his An- 
ſwer. You mult know, I have a very great Regard for the 
A e, and I owe great Obligations to him; Iam un- 
eaſy till I know how he did in the Faculty, becauſe his 
natural Warmth and Keenneſs in the Proſecution of any 


Thing wherein he is engaged, ſometimes in Appearance,, 


carries him out of that Bon naturell, which I can aſſure you 
he really poſſeſſes in a large Meaſure. As to what he did elſe- 


Where, I'm eaſy; becauſe, in Publick, himſelf will be leſs. 
conſider'd as the Cauſe, and the Duty of his Office more. 


Con. A Man has a hard Task on a publick Occaſion, who 
has two Paris to act that do not tally; however he bal- 
lanced ſo well between the Duty of his Office, and that 
of his Chair, that one muſt have very ſmall Allowance to 
give, Who ſays, That he offended againſt either. I'm 
ſenſible your Obſervation is juſt, that his GR in 
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ſome Arguments, does not ſeem of a Piece with thoſe 


good and agreeable Endowments which accompany his o- 
ther great Abilities: But you have heard what was well 
ſaid of the brighteſt Stateſman of the laſt Reign, That if 
ſome Imperfections had not attended his great Parts, he 
would have been more than Mortal. 

Neat. I have only one Thing to recommend to you 
Mr. Pro. ſince I perceive you till ſeem to think that this 
Gentleman's Caſe has been judged leſs, according to the 
Circumſtances of it, than of the Perſon claiming: But pray 


Sir, conſider the Title in the Pandects, Quod quiſque juris in 


alterum ſtatuerit, ut ipſe eodem jure utatur. 


Now Gentlemen you was pleaſed in the Beginning of your De- 


bate to tell me, That you would ſubmit the Queſtion to my Deter- 


mination, but | hope you don't think I know my Duty ſo little as to 
give an Opinion as mine, in a Caſe upon which the ſupreme Judges 
ot the Nation have given their*s in judgment, always ſubmit my Judg- 
ment in all Cas decided by that honourable Court to their's; And 
in the Situation wherein the Affair ſtands at preſent, I may certainly 
ſay without Offence, That the Lords of Seſſion have done what be 
came them in every Reſpect; For as the /uſtice of their Deciſion, 
their ſteady and firm Adherence to it, and their wiſe and pru- 
dent Cond uct in a Matter ſo delicate, muſt needs gain them the 
general Applauſe of our Neighbours, and eſpecially of the lear- 


ned Sages of the ir Law; and to the laſting Honour of the Court of 


Seſſion, lay the Foundation of the like Regard and Veneration 
for our ſupreme Court of Juftice, which they are noted for pre- 
ſerving inviolably towards their own; fo without Doubt, this 
remarkable Inſtance of the Integrity of the Senators of the 
College of Juſtice, will at Home alſo have its full Effect; and 
rivet in the Minds of all good Men, and of the People in ge- 
neral, thoſe Impreſſions of Truſt and Confidence 1n their Judge- 
ments, of Love and Reſpect to their Perſons, by which the Ho- 
nour and Reputation of the Court for ſo many Years hath 
grown aud flouriſhed: and for Ages to come, will I hope be 
maintained and preſerved, juſtly always claiming this Motto, 
M quid falſi dicere audeat ; ne quid veri non audeat. icero, 
N a, Farewelll. 
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